रजिस्ट्री के . जी . ( डी . एन ) - 128/ 00 


REGISTERED NO . D . (D . N .)- 128 :90 


- AT 


मालय प्रमा 


. 


, र 


! AT ! 


भारत का राजपत्र 
The Gazette of India 


- 


प्राधिकार से प्रकाशित 

PUBLISHED BY AUTHORITY 
. " -.- -- -- -- -- - - -- - - - - - - -- --- - - - - - - - - - 
मं० 22) 

नई दिल्ली , शनिवार, सितम्बर 1 , 1990 / भाद्रपद 10 , 1912 
No. 22 ] NEW DELHI, SATURDAY, SEPTEMBER 1 , 1990 / BHADRA 10 , 1912 
-- - - - - - - - - - - --- .. -- - --- ---- -. . . . - ." - -- - - 
जस भाग में भिन्म पष्ठ संख्या नी जाती है जिससे कि यह अलग संकलन के रूप म 

रताना सके 
Separate Paging is given to this part in order that it may be filed as a 

separate compilation 


भाग II - य - उप - मण्ड (ii ) 

PART I - Section 3 - Sub -section (ili ) 
( संघ राज्य क्षेत्र प्रभागनों को छोड़कर) क्षेत्रीय अधिकारियों द्वारा जारी किए गए प्रावेश और अधिसूचनाएं 
Orders and Notifications issued by Central Authorities (other than Administrations of Union 

Territories ) 


- 


- -- - 


- - 


- 


भारत निर्वाचन आयोग 

By Advs . M /s. S . Venkitasubramonla Ayyar , 

V . Giri and P . K . Sukumaran. 
मई दिल्ली , 13 अगस्त , 1990 

Respondent : 
प्रा . अ. 56.- - लोक प्रतिनिधित्व अधिनियम, 1951 

K. Muralecdharan, 
( 1951 का 43 ) की धारा के अनमग्ण में , विर्वाचन आयोग 

( S / o . K . Marunakaran) Member of Parliament 
1990 को निर्वाचन याचिका मं . 3 में एरनाकुलम स्थिन 

(Calicut Parliamentary Constituency ) . 
फेरल उच्च न्यायालय के तारीख 18- 6- 1990 के निर्णय Through the Speaker , Lok Sabha Secretary, New Delhi. 
को इसके द्वारा प्रकाशित करता है । 

By Advs. M / 8 . K . S . Rajamany (Senior) 
FLECTION COMMISSION OF INDIA 

K . K . Gopinathan Nair , 

__ M. Lalitha Nair and S. M . Prem. 
New Delhi, the 13th August, 1990 

This Election Petition having come up for hearing on 
O . N , 56. - In pursuance of Section 106 of the Rep 5 - 6- 90 , the Court on 18 - 6 - 90 delivered the following : 
rosentation of the Peoplo Act, 1951 ( 43 of 1951) , the Elec 
tion Commission hereby publishes the judgment of the 

K . G . BALAKRISHNAN, J . 
High Court of Kerala at Ernakulani dated 18 -6 - 1990), jo 
Election Petition No. 3 of 1990 . 

E. P . No. 3 of 1990 
IN THE HIGH COURT OF KERALA AT ERNAKULAM 

JUDGMENT 
PRESENT : 

The petitioner contested the General Election to the 

House of the People ( Lok Sabha ) held on 22- 11 - 1989 
The Hon ble Mr. Justice K. G . Balakrishnan , 

from Kozhikode Parliamentary Constituency as a candidate 
Monday the 10th June , 1990 

of " Jena Seva " Party . The respondent was declared elected 

from the said Parliamentary Constituency by a margin of 
E. P. No. 3 of 1990 

28950 votes. The petitioner alleges that the respondent 
Petitioner : 

committed serious corrupt practices and , therefore , his 

election is to be declared vold . To the petition the petitioner 
K . C . Madhava Kurup , 

alleges four types of corrupt practices committed by the 
" Sreejayam " Adarsh Nagar - 2 

respondent. The respondent filed preliminary objections 
Pattom Palace P. O . , 

denying the allegations in the petition . The respondent 
Trivandrum- 4 . 

contends that the allegations in the petition are vogur anu 
2205GI 90 - 1 
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they are frivolous fcd vexetlious . It is also contended that 0194 mertione.), jn the petition . It oroms that the petitiopor 
the petitioner has not corrplied with the mandnte of Scction alleged this fact as a ground of corrupt practice ag envisaged 
83 of the Representation of the People Act, 1951 (herein under Section 12314 ) of the Act. Soction 123 ( 4 ) wag imon 
ufter called the Act ). The respondent prays that the allega 

ded by Act 58 of 1958 . Formerly under Section 123 ( 4 ) of 
tions in the petition are liable to be struck out under order the Act, the publication by a candidate of his agent or by 
VI Rule 16 C . P . C . 

any other of any statement of fact which is l alse , and which 

he either believes to be false or does not believe to be 
2 . It is rcpeatedly held by the Supreme Coult in Turious trưie in relation to the personal character or conduct of any 
decisions that an election petition , where allegations of cor candidate , or in relation to the candidate , or withdrawal or 
rupt practices are imputed mligt he regarded as a proceeding relirenient from contest of any candidate , being a statement 
of quasi- criminal nature wherein strict proof is necessary Teasonably calculated to preulice the prospects of that 
and the pleadings of the election petitioner in his petition candidate s election wus corrupt practive . By Section 
should be absolutely precise and clear containing all necesgaty 13 ( 6 ) of Act 58 , the words " retirement from contest" wero 
details and particulars ay required by law . The allegations omitted from Section 123 ( 4 ) of the Act . Therefore, tho 
in the election petition should not be vague, general in propaganda , if any, regarding the retirement from contest 
character or lack material particulars . Stortion 83 of the does not amount to corrupt practice . Moreover , the allege 
Act specifcally gives guidelines as to the node in which tions do not disclosed all material facts . It is not specifically 
the pleadings are to be drafted in an clection petition . Sec pleaded that the respondent gave consent to any person to 
tion 83 requires the petitioner to give a concise statement of Inake false propaganda . The names of the persons who 
tho material facts on which the pouliojer relies . It is also committed the said corrupt practicc ar : not mentioned in 
mentioned in Section 83 that the petitioner shall be forth the petition . The petitioner has also not produced the copy 
full particulars of any corrupt practice that the petitioner of the fewspaper advertisement, alleged to have been made 
alleges , including as full a statement as possible of the names by him , to counter the propaganda allegedly made by the 
of the parties alleged to have committed such corrupt prac 

upporters of the respondent. The pet: one has no caso 
tices and thc data and place of the commission ot each such that he filod contemporaneouy complaint or petition against his 
corrupt practice. From Section 83 of the Act it is clear alleged sprcad of false propaganda , The allegation con 
that all preliminary facts which must be proved to establish tained in the first ground lucky material particulars , There 
tho existence of a cause of action shall be stated in the fore , the whole paragraph 342 ) (i) is to be struck cut under 
petition . In the context of a charge of corrupt practice Order VI Rule 16 of the C . P . C . 
material facts would mean all the basic facts constituting 
the ingredients of the particulars corrupt practice alleged , 

4 . The next ground urged by the petits ei to challenge 
which the petitioner is bound to substantiate bofore he 

the election of the respondent is that thic respondent used 
can succeed on that charge . Whother in an election petition , 

motor vehicles for the conveyance of electors . It is alleged 
a particular fact is material or not and as such required to 

that many motor vehicles were procured and used for con 
bo pleaded . is a question which depends on the circumstances 

veyance of electors to and from polling houths for voting 
of the case . In Udhav Singh v . Madhav Rao Scindia 

crpose on the date of the election with lhe consent of 
( S . C . R . 1976 ( 2 ) 246 ) it has heon held : 

the returncil candidate and his election avcut . The petitioner 

has also mentioned the Taxi Car No . K . R . Z . 2430) as the 
" In short, all those facts which are essential to clothe 

one used for the conveyönce of electors in Kozhikode City 
the petitioner with a complete cause of action , 

Accoring 10 the learned counsel for the pelitioner the 
are "materiat facts " which must be pleaded , and 

allegationy contained in paragraph 3 ( a ) ( il) of the petition 
failure to plead even a single material fact amounts 

would constitute ihe corrupt practioe unter Section 123 ( S ) 
to disobedience of the mandute of Section 83 ( 1 ) 

of the Act. Under Section 123 ( 51 hiring or procuring of 
( a ) " . 

any vehicle or vessel by & candidate or his agent of by 

any other person with the consent of a candidate or his 
The Supreme Court has consistently taken the view that 

election agent for the inec conveyanco of any elector to 
an election potition can be and must be dismissed under 

or from any polling station is prohibited . It is sign ficant 
the provision of Civil P . C . if the mandatory requirements 

to rxite that the use of vehicle for the " fre conveyance " 
enjoined by Section 83 to incorporate the material 

of the clector alone would constitute a corrupt practice . 
facts and particulars relating to alleged corrupt practice 
are not complied with : By virtue of Section 87 

The allegations contained in paragraph 3 ( a ) (ii ) of the 

of the 
Act tho provisions of the C . P . C . are made applicable for 

election petition d onot specifically say that motor vehiclos 
the trial 

were morured and used for the free conveyance of electors . 
of an election petition . Under Order VI Rule 

Its } ,7 importest to nie that not a single pour instance 
16 the Court is empowered at any stage of the proceedings 
10 strike out any pleading which may be unnecessary , scanda 

Hliny Teen quoted by the petitioner . A 1931 rab number is 

mn un in the petit but it is not nec led as to wh 
J019 , frivolous or vexatious or which may tend to prejudices , 

" tre all the electors vilcft conveyance n . " fronn 
embarrass or delay the fuir trial of the petition or sult 

polline 

station . The allegations are too vague and general and 
or which otherwise an abuse of the process of the Court. 
Order vil Rule 11(a ) mandates thal plaint shall he rejected 

tot Uue respondent may not be in a 10 min to lofena 
where it does not disclose a cause of action 

the same effectively. The allegations the not rapatler 

Therefore , 
it is clear that an election petition is to be sunarrily rejected 

raising a cause of action . 
where it fails to furnish a cause of action . (See Azhar 

5. Iu paragraph 3 (A )( iii ) of the petition it in mentioned 
Hussein v . Rajiv Gandhi ( A . J. R . 1986 Supronic Court 1253 ), that the signature of the petitioner was forged by somehody 
Manphul Singh v . Surinder Singh (1973 2 SCC 599 , ( 1974 ) 1 for appointment of counting and polling agents . Under 
SCR $ 2 , Kona Prabhakara Rao v . M . Sechagiri Rao ( 1982 ) what cucumatances the petitioner s signature was forged is 
1 SCC 442 ) . Dhartinakas Madan Lal Agarwal y , Rajiv 

et mentioned in the petition . It is also not mentioned that 
Gandhi ( 1987 Supp SCC 93 ). 

the returned candidate or his agent had any hand in forging 

the signature of the petitioner . It is not mentioned that 
3 . M the petition it is alleged that on hehalf of the res the returned candidate had given consent to any such mal 
pondent and with his consent a false prop ? randi WflS pub 

practices. The allegatione in paragraph 3 ( A )( iii ) of the peti 
lished that the petitioner had retired from content and that lion are also not sufficient to ralse a cause of action . 
the petitioner appealed to elect the resnondent. It is further 
allegeat that these statements were made by Innouncements 

6 . ( In paragraph 3 (H ) ( v ) of the petition it in mentioned 
through Loud Speakers at mestings are in movinu vehicles that the president of the Congress ( 1) Party , the then Prime 
two days before and on the eve of the day of clect on . Minister of India . Shri Rajiv Gandhi announced thal 
The petitioner s effects to provent them by a newspaper adver 

amount of Rs 500 crorey is earmarked for employment 
tisomente paro in vain and the respondent made this pro and upliftment of women under Mahila Yojana Scheine and 
paganda to prejudice theA r ts of the election of the this amounted to corrupt practice . The details of this alle 
petitioner and as such tho tiumber of votes secured by him gation are not mertioned in the petition . It is not stated 
was substantially reduced : It is pertinent to note that the AS to when this announcement WAN made by the Prime 
politioner has not mentioned the names of any of the person Minister . Either the Press report or the copy of the speech 
who made such falso propaanda , Eventhough several vehi alleget to live heen mode hy the then Prime Minister is 
cles allegedly uged to spread this propaganda tho register 

not produced for the petitioner . The petitioner has not nen 
numbers or other identifying features of these vehicles are tioned as to what impact the Prime Minister s speech had 
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on the election . It is also significant to nos hal in buru 

9 . The petitiouer, allur having lost the election has filed 
gluph ala ( 1 ) jl nou Cven Didolioncu that when the 

This petition without furnishing proper details . The returned 
Pine Musier nunc this spuchi . Loing by live # 11020ny candidate has been put to unnecessary hardship by this 
in paragrupu le da petition it would only indicate that 

petition and he is entitled to get reasonable costs . Th refore , 
the GoveWcni hud dented certain policies and tlic Prinle 

I hold that the respondent is entitled to get ks. 1 ,600 as 
Minister W48 aking toouncemçnt of such policies . Thai 

costs . The costs shall be paid out of the security deposit 
by itself would not come within the purview of corrupt by the petitioner and the balance amount is to be returned 
practices mentioned in Section 12 % vi the Act. Undcr 

15 ) the petitioner. 
proviso ( B ) Section 12302 ) It is specifically mentioned 
that a declaration of public policy, or a promise ot public 

u tbo reyult, the elecuon potilion is Icjęcled . The office 
action , or the mere exercise of u legal right without intent 

will intimato the substance of the decision to the Election 
to interefere with an electoral riglit , shall not be deemned 

( ommission and the Speaker of the House of tbo Peoplo 
to bc interferencc within the nicaning of the undue influence . 

ok Sabha ) without any delay. Thereafter , an authenti 
To constitute undue iplucaco as an electoral corrupt practice 

ced copy of the decision shall be sent to the Election 
under Section 123 ( 2 ) of the Act it must have director 

Commission as per Section 103 of the Act. 
indirect interelorence on the part of the candidate ui his 
agent or any other person or with the consçut of the candi 

Dated : 18th June, 1990 , 
date or buy election agent with the free exercisc of lay 
clectoral right. It is not mentioned by the petitioner that 

K . G , BALAKRISHNAN , Judge 
the alleged spcech by the then Prime Minisey had any effect 

[No . 82 /KL-HP /3 , 90 ] 
of undyc influence on the electorate and that he had inter 
fered with the foce exercise of electoral right of any of the 

C . L . ROSE , Secy . 
voters. The allegations contained in puragruph 3 ( a ) ( iv ) of 

Election Commjasion of India 
the election are also not sufficient to raise a cause of action . 


the fastî , 17 GRT, 1990 
1. 7 . 57. - 14 sfafafery afara , 1951 
( 1951 T 43 ) 24 TTT 106 # ATATU # , Fera 
Fra 1990 #THATaht Auft # . 4 # she fear 
पंजाब और हरियाणा के उच्च न्यायालय के तारीख 
16- 5- 1990 di faretat HT TAGETTT # rfect FTTI 


7 . The learned counsc1 for the respondeoL sluled that 
there are other material doiects in the petition and , there 
fore , the sun is able to be dismissed in limílie . It is 
pointed out that the aflidavit accompanying the petition was 
got attested properly . Proviso to Section 83 of the Act 
say s but where the periliuner ulleges any corrupt practice , 
the pcutioner shall also be accompaged by an ali duvit in 
the prescribed form in support of the alicgation of such 
corrupt practice and the particulars thereof. Ruie 94 - A of 
the conduct of Elections Rulch, 1961 further states that 
the allidavit referred to in the proviso to Sub -section (1 ) 
of Section 81 shail he worn before a magistrale of the 
brut clasy Of u notary or a commissioner of oaths and shall 
be in Form 25 . in the instant case the affidavit is not ju 
the prescribed form . Thu atiduvit is seen attested by a 
Schior Superintendent of the Directorate of Treasuries, 11 
Vendrum . In the affidavit it is only mentioned that the 
sume is attested . It is not specifically stated that liic afli 
davit was solenialy affirmed by ſhe peutioner in the presence 
of the concerned oficer. Under Kule 94 - A the affidavit 
should be attested by a magistrato of the first class or 
a notay Or a commissioner of oathy . The non - production 
of proper aifidavit is violation of Section 83 of the Act. 
Tho clection petition ly not in proper form and that by 
itself is a ground for rejection of the samc. 


New Delhi, the 17th August, 1990 


O . N . $ 7 , - In purgunce jf Section 106 of the Raposon 
Lution of the People Act, 1951 (43 of 1951 ), the Election 
Conmission hereby publishes the order dated the 16 - 5 - 1990 
of the High Court of Punjab and Haryana at Chandigarh 
in Election Petition No , : 4 of 1990 , 


IN THE HIGH COURT OF PUNJAB & HARYANA 

CHANDIGARH 

CIVIL MISC SIDE 
ELECTION PETITION NO . 4 of 1990 
Karam Singh son of Harnum Singh , Vill. Beh Yangal 

PO . hamahi Devi, Tehsil Dasuya , District 
Hoshiarpur, 

... l etitioner 


give re 


Shri Kamal Chaudhary . Member Parliament son of late 

Shri Balbir Singh , Gali Balbir Singh , Sheesh Mahal 
Bazar , Hoshiarpur ( Punjab ) . 


rulle . 


If the eles . Of cach corrupto 


.. . Respondent, 


8 . The Representation of the People Aut, 1951 is a 
complete and self - coutuined code within which any right 
claimed in relation to an election or in election dispute 
Dust be found. The scheme would show that an election 
can be questioned under the statute as provided by Section 
83 on the grounds spccified under Section 100 of the Act . 
As ulready noticed , Section 83 lays down that an election 
petition sbull contain a concise statement of the material 
facts and set torth full particulars of corrupt practice . It 
is obligatory on the part of the petitioner to give ic 
quisite facts and details of each corrupt practice with 
cluar cxactitule . If the election petitioner fails to give such 
details and the allegations Are vague id general, there 
may not arise u cause of action and the trial ví such election 
petition is unnecessry . The Supreme Court in various deci 
sions emphasised that if the allegations are vaguio and general 
and the particulars of corrupt practices are not stated in 
the pleading , the trial of the election petition cannot he 
proceeded with and the petitioner should not be allowed to 
have a fishing expedition " or to have a “ roving coquiry " . 
The allegations in the present petition do not give the 
details. They aro of yogue and general character und 
the nanic of the particm who alleged to have connitted 
corrupt practices are not mentioned in the petiitun . The 
petition is not in accordance with Section 83 of the Act . 
The failure to produce a proper affidavit ülno is violation 
of the provisions of the Act. Under the above circumstances, 
the allegulions ill this fiention are liabic tu ruch 
wut under Ojder VI Rule 16 of the CF. C . Tlitrefore , 
I strike out paragraph 3 ( a ) ( i) to (iv ) of the election peti. 
tion . In all thic Courid urged by ih 
reft of material particulars , the pelilion is only to be rejected , 


Amended petition Under Section 80 - A of the Representa 
tion of People Act, 1951 praying that the petition may 
kindly Gecepted and the election of respondont Shri 
Kamal Chaudhary as a member of 9th Lok Shabha from 
Hoshiarpur Lok Subha constituency , declared on 28 - 11 -89 be 
declared void . 


It is further ninyca that a Inding may le recorded ibat it 
has beca proved that the respondent Shri Kamal Chaudhary 
and Shri S . S . Ray have committed A corrupt pracitcs within 
the meaning of Section 12317 ) of the Ropresentation of the 
perple Aci 1991 


It is further praved that the petitioner may also he awarded 
the cost of the petition . 


124 THE GAZETTE OF INDIA : SEPTEMBER 1 , 1990 , BHADRA 10 , 1912 [Part 11 - SEC . 3 (j )] 
= - = - = - = - . . - - - - - - - - - - - - - - - - - - - - - - - - - - -- - - - - - - - - - -- - - - - - -- - - - - - - - - - - _ - - _ - -- - - - - - - - 
Dated the 16th May , 1990 

ollice is under the direct control of the President. The emolu 

nichts zuid other service conditions are yoverned Dy un Act 
PRESENT ; 

of the Parliament, ina Olice is established under the Consti 

tution itselt , inic hoidei Ol that one would be an officer 
THE HON BLE MR . JUSTICE A . L . BAHKI 

designated us GovernoL in the Constitution . No mapper of 

Jouot it tent from the PLOVISIOns . exald to come to u 
For the Peltionvis : Mr, B . $ . Whoji Sr. Advocillo with 

conclusion that GOVC 001 18 serving under ho Central Gov . 
Mr. V . P . Sharma Advocate . 

gipnont le, the President, Tho lunowing observations of the 

Suprone Court in Guru Gobinda Basu V . Sankari Prasad 
For the Respondients : Mr. R . L . Baita Sr. Advocate 
with Sarvashri Jagan Nath Bamsal, U . C . Tungit, 

Ghosal and others , A . L. K . 1964 S . c . 25 + , may be noticed 
S . K . Pabbi & Anupad Gupta Advocate . 

with advantago in this context ; 
JUDGMENT 

We must also l enemoci uut ja the performance of his 

iunctions the appelant 19 Controlled by the compt 
E . P . No . 4 of 90 

Touer and Audior General who hưsolt is uu 

doubtedly holder oť un ottice ot profit under the 
A , I . Balıri J . 

Government, though there are safeguards jo the 

Constitution as to his tenure of ottice and remova 
Karan Singh , in electorate of Hoshjupur, has challenged 

bility the froni, Under Article 148 of tho Consti 
election of Shri Kanal Chaudhary , Member of Parliament , 

tution the Comptroller and Auditor General ot 
respondent in this cloction petition , on the allegations thur 

ludia 18 appointed by the President and he can be 
the rospondent committed corrupt practiccs an , at his jostancc 

removed from ottice in the manner and on 
Shri S . $ , Ray, Govoinor of Punjab , convened umeeting of 

the like ground an & Judge of the Supromo Court. 
Congress leaders of district Hoshiarpur through the assistance 

The salary and other conditions of sei Vice of the 
of Doputy Commissionery of Hoshiarpur and Kopar and thus 

Comptroller and Auditor -General shall be such as 
he obtained and procured hiy holp in furtherance of his elec 

muy be determined by Parliment by law und until 
tion , la the election Leetlog held on November 14 , 1989 , 

ticy are so determined shall be as specified in the 
Sliri Ş . S . Ray called upon the persons present to support 

Second Schedule to the Constitution . 
the respondent in the election . It is also allegod that Shri S . S . 
Ruy, while acting as agent of the respondent, also committed 

" From the aforesaid provisiony it appears to us ibal 
corrupt practice in tho atoresaid manner . It was further 

the Comptroller and Auditor-General is himself a 
alleged that Shri S . S , Kay and the two Deputy Commissioners 

holder of an office of profit under the Governieat 
were Gazelled Officers. The petition having been contested by 

or ladiu , beuig appointed by the President yad his 
tho respondent, the following two preliminary issues were 

administrative powers are such as may be prescribod 
framed , which are beint disposed of by this order offer 

by rules made by the President, subjecự to the provi 
hearing arguments of counsel for the parties as no evidence 

sions of the Constitution and of any law made by 
was required to be produced on theyo issues - 

Parliament. Therefore if we look at the matter from 

the point of view of substance rather than of form , 
1 . Whether the petition does not disclose any cause of 

it appears to us that the appellant us tho holder of 
action and is ljuble to be dismissed on that ground ? 
OPD . 

an office of profit in the two Government Companics 

the Durgapur Projects Ltd . and the Hindustan Steel 
2 . Whether ofice of the Governor is covered weder sec 

Ltd ., is really under the Government of India ; he is 
tion 123 (7 ) of the Representation of the People Act 

uppointed by the Government of India , he is re 
and if so lo what effect ? OPP . 

movable from office by the Government of India , 

he performs functiony for two Government Com 
E . P . No . 4 /90 

panies under the control of the Comptroller and 

Auditor-General who himself is appointed by the 
ISSUE NO . 2 : 

President and whoso administrative poworo mly be 
The objection raised in the writtch statoment was that 

controlled by ruley made by the President. " 
office of the Governor is not in tho service of the Govern . 
ment and further the Governor is not a Gazetted Utilice 

In that case , Auditors of the Hindustan Steel Ltd , and the 
and thus any action of the Governor, as is alleged in the 

Durgapur Projects Ltd ., the Goveroment Companies within 
ition will not amount to corrupt practice 

the meaning of section 2 ( 18 ) read with section 617 of the 

Companies Act to the extont of 100 per cent of sharos, Wert 
under Section 23 ( 7 ) of the Representation of the cople 
Act. 

Appointed by the Central Government. The full control was 

of the Comptroller and Auditor General of India . The obser 
Chapter II of Part VI of the Constitution refers to the 

vations made relating to the office of the Comptroller and 

Auditor General would also apply to the office of Govornor. 
office of the Governor, Article 153 provides for a Governor 
for each Statc and under Article 154 , the executive power of 

Thus for the purposes of section 123 ( 7 ) of the Representation 

of the People Act, the Governor would be a person in the 
the State is to vest in the Governor , The Governor of the 

service of the Government. 
State is to be Oppointed by the President by warrupt under 
his hand and scal as provided under Article 155 , The Gover 
nor is to hold office during the pleasure of the President as 

Learned counsel for the respondent has argued that gipce 
mentioned in Article 1 : 6 . Article 52 of the Constitution 

the Governor is to be the State Government , he could not 
provid s for the ullicc of the President of India and Under 

be in the service of the State Government and thuy he would 
Article 53 , the executive power of the Union is to vest in he out of the purview of section 123 ( 7 ) of the Representation 
the President and is to be exercised by him iter directly 

of the People Act. This contention cannot be accepted . Sec 
or throul officers 9,1gordinate to him in accordance with the tion 123 ( 7 ) does not talk of a person in the servicc of & 
Constitution , Section 3 ( 8 ) of the General Clauses Act defines , particular Government of a State . If a person is in Govern 
" Central Goveinment Sub - clause ( b ) specinc . Ily doutons nient service of the Central Government, he would be covered 
that Central Govern !rent shall in relation to anything done 

under the aforesaid provision . Thus, issue No. 2 is decided 
ul to be done after the commencement of the Constitution in favour of the retitioner holding that office of the Gover 
means the President, Seclion 3 (60 ) of the Goncrul Clauses nor is covered under section 123 ( 7 ) of the Representation of 
Act defines State Government and after the commencement the People Act with the result that the election retition can 
el llie Coristitutica in inspect of wything dure itt ile Suite not be dismissed on that ground . 
· Government in Part A States, the Government wollte the 

ISSUE NO . 1 : 
. Governor . The 61 Oyun ents, allowances and privilege of the 
nor of the State Are voverned by the provisions of the 

The relevant extract of section 123 7 ) of the Represente 
Governors ( Emolumeats . Allowances and Privilcges ) Act. 

tion of the People Act reads ag undor :: -- 
1982 , Troni the pefusal of the provisions of the Constitution 
and the Acts aforesaid , it is abundantly clear that office 

" 123 . Corrupt practices- - The following shall be deement 
of the Governor in the State is under the Central Govern 

to he corrupt practices for the purpoes of this 
ment i. e . the President. The appointment and the tenure of 

Act. 
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( 7 ) The obtaining or procuring or abeiting or attemp were matters of evidence which did not require to be pleaded 
uing to obtain oi procule Cy a candidate or his ageni ind thiut Wea could always be supporled by evidence to show 
or , by any other person with the consent of a cond 

the source from where the cars were obtained , who hued or 
dute or his election agent , any assistance ( other than procured thier and who used thicin for the convencace of 
the giving of voto ) for the furtherance of the proy 

voters. It was held that it was not necessary for the pctitioner 
pects of that candidate s election from any reison in 

LU plcad bis evidence in this behalf , Raj Narail V , S . L . 
the service of the Goverwent and belonying lu any Indira Nchru Gandhi nd another , A . I. R . 1972 S . C . 1302 , 
of tho following classes, namely : 

while jaterpréung sections 83 and 86 ( % ) vi tle keprusisulina 

uf thic People Alt, in part 19 of the judgment, it was obser 
(a ) guzetted oficery; " 

ved as under — 
Sections 81 to 83 pertam to prcsontution , partics and con 

lium those two provisions, it lollows that if the alle 
teas of the clection peut . Section 83 rcads as under : - - 

gations made regarding a corrupt practice do not 
" 83 . Contents of petition . - - ( 1 ) An election petition 

disclose the constituent parts of the corrupt placu 

tico alleged , the same will not be allowed to be 
( 2 ) shall conlum a concisc stutement of the material 

proved uud further those allegations cannot be 
lacts on which the petitioner relles; 

mended idler thọ period of limitation for pling an 

election petition ; but the Court may allow parti 
( 1 ) shall set forth full particulars of any corrupt prac 

culars of any corlupt practice alleged in the peti 
tice that the petitioner allcges , including as full i 

lion 10 do amended or amplied . 
statement as possible , of the nunies of the parties 
alleged to tuve commitied such corrupt practice 

iter making reference to the oullier decisions of the Supreme 
iod the date and place of the commission of 

count in - Hurish Chandia Bajpai v . Trilobi Smgi, A . I. R . 1957 
cach such practice; and 

S . C . 444 , Sanant N . Balakrisna v . George Herpaquez AIR , 

1969 S . C . 1201, und flardwarı Lal v . Sanwal Singh , A . R . 
( c ) shull bc signed by the petitioner und vcrilied in the 1972 S . C . 515 , It was beld that facts stated in tho peli 
manner laid down in tho Code of Civil Proceduie , lion relating to any corrupt practice must be putiicient to 
1908 ( 5 of 1908 ) for the verification of pleadinys : castitute a cuuso of action . In other words tho lacts must 

ving out all the ugledivnts of the corrupt pructico alleged , 
Provided that where the petitioner alleges any corupt 

If the facts stated lail to satisfy that requiroment then they do 
practice , the petition shall also be accompanied by 

not give l isc to u uluble issue . Such a dcfcct cannot be cured by 
un affidavit in the prescribed form in support of the 

ny amendment after the period of limitation for Bling the 
allegation of such corrupt practico and the particulars eloction petition . But even if all the material facts are stated 
thereul. 

in the election ctition , for 4 propcr trial better particulary 

may still be rcquired . If those particulars are not set out in 
( 2 ) Any schedule or annexure to the petition shell uso 

the election petion , they may be incorporated into the 
be signed by the petitioner und verified in the sillte 

election petition with the permission of the Court ove atler 
11anner as the petition ." 

the period of tunitation . In para 20 of the judgment, it was 

observed as under : 
Under Section 86 , the High Court is requirod to dismiss au 
election petition which does not comply with the provisions 

" In Our opinion the aim of that section is to its that the 
of section 81 or section 82 or section 117 . The letter section 

person accused of a corrupt practice must know 
deals with the deposit of security for costs . The question 

precisely wbut lie is accused of so he may have the 
for consideration under this issue is as to whether non - com 

opportunity to meet the allegations made against 
pliance of the provisions of section 83 , us reproduced above , 

hin . If the accusation mude is nebulous and is 
would result in dismissal of the election petition without triul 

capable of being made use of for establishing moro 
or the petitioner can be called upon to furnish further parti 

than one charge or if it does not make out a 
culars of the corrupt practice alleged under section 86 ( 5 ) of 

corrupt practice at ul then the charge fuis at the 
the Representation of the People Act which reads us under :- -- 

very threshold . So long as the charge levellcd is 

beyond doubt, section 8615 ) is sutistied ; rest is 
" The High Court may , upon such terms as to costy and 

mere relinemcol. They either pertain to the region 
otherwise as it may deem fit, allow the particulars 

of rurticulars of evidence . That section is not 
of any corrupt practice alleged in the petition to be 

desimed to interdict a mere clumsy pleading like the 
amended or amplified in such manner as may in its 

petition before us. The purpose of that section is 
opinion be necessary for ensuring a fair and offec 

to see that evcry charge of corrupt practice should 
tive trial of the petition , but shall not allow any 

be brought before the Court before the prescribed 
uneudment of the petition which will have the 

period of limitution and none thereafter so that the 
effect of introducing particulars of a corrupt prac 

tra ) of tlic case may not be converted into a persecu 
Lico not previously alleged in the petition . " 

tion by addink more and more charge or by C 

verting one charge into another as the trial 
The Supreme Court bas interpreted the aforesaid provi 

piocceds . " 
sions in several cases and has laid down the tests . The neces 
sary ingredients and material facts of the corrupt practices 

luk , M . Mani etc . v . P . I, Anthony and others , A .I. R . 
must be alleged in the election petition . If any of them is 

1979 S . C . 234 , the ullegation regarding cominitting of 
missed , the entire cilave is to fail at the joitial stage . How 

Corrupt practice was that assistance of police officer was 
ever , a fino distinction was made that if necessary ingredients 

obtained who liud delivered a speech to yupport thc return 
:ind nateral facts have been mentioned , however , some paiti 

ed candidate . Trapsciipt of the speech , it was leid , must 
culars regarding the same were not mentioned , the party 

be available to the Court . The assistance of that police 
could be called upon to furnish such particulars. To further 

officer was also obtained for convening thc mcetine 
clarify , it hus been laid down that evidence was not required 

Bishops and the pricsts for the furtherance of the prosperts 
to be mentioned by which necessary gredients und material 

of the candidate , In Duulat Ram Chauhan y , Anand Sharma , 
facts were to be proved . Before referring o he contentions 

A . I. R . 1984 S . C , 621 , it was observed as under : - r . 
of the counsel for tho parties , such judicial decisions of the 

" In order to constitute Corrupt practices , the ti cessary 
Supreme Court may be noticed . R . M . Seshudri v . C . Vasantha 
Pal and others , AIR , 1969 S . C . 692 , was a case where 

particulars, statements of tacts and cssential ingre 
corrupt practice committed was of hiring and procuring motor 

d ents that must be contained in the leadin : 
cars to carry voters , The numbers of the motor cars were 

are : - - 
mentioned . However , it wis not further mentioned as to 

( U Direct and detailed nature of corrupt practice is 
who were the drivers of those vohicles and the voters who 

defined in the At. 
had taken benefit of the convey ice were not examined , ſt 
was held that the connection of the returned candidato against 

i deals of crey 1016.40 610ihular rillet 1 
whom the corrupt practico wag alleged with the use of tho 

stated givipy the time, place, tämes of persons 
cary was specifically picaded . It was further held that 1468 

use of words and expressions etc ., 
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( 3 ) it must clearly appear from the allegations that 

practice with exucuitule , if the election petition 
the corupt practivos ileged were indulved in by 

fails to make vol a youud under section ivo il must 
( 1 ) the chodidate lumnscif ( b ) his authorised 

Idil at the threshola . APRILLIons of corript pruc 
ulyton upeut or any ywer person with his ex 

tive are in the nature of criminal charges , it is 
pioss or implied consent. 

noconGAy that there should be no vaqueness in the 

allegations so that the returnul candidate may not 
In Azar riussain v . Raviy Gandhi, A . I. R . 1986 S .C . 1753 , 

the cuse he has to meot, the allegationly ne 
a pura lo of the judginent, while making rellence in the 

vague and . Teromlind the particulars of corrupt 
Pleading that case , it was qosorved us undu 3 

practice are not stated in the pleadings , the trial of 

the election petition cannot proceed to want of 
" The most impoitant test which remained unsatisted is 

cause of action . The cmphasis of law is to avoid 
ds regards tlic om5310n to satisfy in Wliat nannur 

a fishing acy, loving inquiry ." 
wa Assistance was owup . d and procurod by the 
election candidate for promoting the prosperly of 

keeping in view the ratio of the decisions relied upon by 
luis election . All that has been stated is . 

lhe puities, as referred to above , the contentions of wounsel 
His services were procured and obtained by the res 

for iba , parties je being discuased , 
pondent, his agents and other persons with the 
consent of the respondent with a viow to assist 

Learned counsel for the respondent hay pointed out liat 
the furtherance of the prospects of the respon the following material facts to constitute corrupt practies 
dept s clection , . . . . . . , , , , . , 

are pot pwntioned in the pet tion , Hod therefore the 

polition disclosing do chuse of action should be dis 
It is not inentioned as to who procured or obtained 

misser : 
tho services of Slui Bog , in what manncr fe vutaja 
ed the services and what were the facts which went 

( 1 ) No Hverment was made in the petition that Shri 
to show that it wils with the consent of the res 

$ . S . Ray (Governor ) was in service of the Ciovorn 
pondent. aless these sential facts wbuch woulu ! 

ment. 
clothe the petition with a cause of actwn and 
which will call for an answer from the returned 

( 2 ) NO avorneut was made that the two Deputy Com 
cundidate are ploaded as puI tho law laid down 
Manubhai Nandlal Amarsey V Popatial Manilai 

missioners of Hoshiarpur und Ropar are in the 
Joshi AIR . 1969 SC 734 ) ( suprat it cannot be 

borvice 13 the Government. 
said that the petition discloses a cause of action 

( 3 ) It is not shown that Shri S . 5 . Räty and the two 
in regard to this chesgo . In the absence of those 
materjal facts and particulars the Courts rould not 

Deputy Commissioners wore Guzetted Officers. 
have jondered a verdivt in favour of tho election 

( 4 ) It was only mentioned that at the Instance of 
peationer in case the returned candidate had out 

the respondent, Shui 8 . S . Kay cuavened a meeting 
appealed to oppose the lection petition . It is 

of Congreye lenders after taking Assistance from 
hot sufficient to show thut & Government soi vant 

the two Deputy Commissioners. However , it was 
had appeared on the public media to praise one of 

not planded that this provulopent of zolp from 
the candidatos , Jt must also be shown that the 

the Governor and the Deputy Commissioners was 
assistanco of the Government servant was obtained 

with the consent of the respondent. 
either by the lospondent or his agent or by uny 
other person with the consent of the election candi 

(5 ) There was no averment made in the election peti 
date or hış ejection agent, The Avormonts made 

tion regarding the source of information about the 
In the petition do not slow ( ) who had obtained or 
produced the assistance from Shri Beg ; (1 ) how hc 

commission of corrupt practice by obtaining of 
had obtained or procured the assistance of Shri 

procuring the help of the Governor. 
Beg ; and ( iii ) how it was Raid that Jt was with the 
consent of the respondent or his election agent, 

(6 ) It is not pleaded that after procuring or obtaining the 
Nor is it sown which , if any , facts went to show 

assistance of the Goves not, it resulted in furtherance 
that it was in furtherance of the prospects oť the 
respondent s election . In the absence of material 

of the cłaction result of the lespondent, 
l acts and particulars in regard to these aspects , the 
petition would not disclose tho cause of action . " 

(7 ) The pules and full particulars of the police oficers 

of different police stations wir gave assistunto in 
In Ramachundian Kadanappalli v . K . P , Noordeen , A . I. R . 
1988 Kerala (41, it was observed as under : 

organising tho meeting of thọ Congress leaders wore 

aut mentioned in the election petition . 
" For all corrupt practices, if they are not by the candi 

date or his election agent, their consent is an essen According to the contention of the counsel for the jespon 
tial ingredient. It is the vital link that wcunccty 

dent, in the abseace of material facix on the points sfoie 
the returned candidate with the corrupt practice . 

Huid , it cannot be said that the election petition Jiscloses 
In order to constitute corrupt practice coming under 
Section 12317 ) it is not enough to show that sone 

any cuego of action which can be tried und at this stage , 
body did it. Obtaiping or procurar by the re 

the election petition should be dismissed . On the other 
turned candidate or his election agent o f by hund , it has been argued on behalf of the petiticper that 
any another person . it was with the consent of either 

corrupt practices alleged in the clcction petition aru 140 
of them be alleged and provod . who obtained on 
procured the assistance , how it was obtained or pro 

Girstly , that the respondent procured and ootuined the assi6 - , 
cured , how it was said that it was with the consent 

tance of the Governor and it was at his Instance that the 
of the candidate or his election Egent, when and meeting was called which was addiessed by the Governor 
whoro it was procurod , what was the usylitance and 

who called upon the persons present to support the res 
how and in what manjer it was in furtherance of 
the election prospects are all details to bo alleged . 

pondent and thus, it was the respondent who had coinnitted 
Without such particulars the cause of actir 17 will 

the court practico ; secondly it has been stated that the 
pot be completo," 

Goveropr as an agent of the respondent convened the neet 
In Dhartipakar Madan Lal Agarwal y . Shri Rajiv Gandhi. 

ing at his instance and thug gaye support to the respond : nt 
A . I. R . 1987 S . C . 1577 it was oliserved as under : 

in furtheranie of luis election and , therefore , Shti S . S . Ray 
" The pleadings are regulated by section 83 and i1 YATI 

commiikst the cornirt yactice being the secot of the les 
it obligatory on the election petitioner lo give the 

Fondeni. Tlies two corript practices are ment oned in 
requisite facts , details and puriculars of a cotrapt poras 13 and 14 of the election petition . The part in a 
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matter of evdence to prove these allegations and further 
details Toll not induired to be mentioned with or with IT 
poct tu tho naturo of the copsest of that in fact the help 
sought furthered the election progreca. The police officers 
merely informed the persons to atiend the meeting on receipt 
of the moutages. Tt was not necessary to give names of thone 
persons who contacted different persons who attended the 
meeting , 


y detaile . neres of the polic : cficers Biho ig !Cupcr 
to the message from the Deputy Commissioners of the 
Districts of Hoshiarpur and Kopar Communicated to the 
Congress leaders about the fixing of the meetitig by the 
Governor which was ultimately attended by them . This is 
a matter of evidence; possibly the petitioner could not and 
WILS not expected to know the pames of different police 
officers, to whom the message is given by the office of the 
Governor through the offices of Deputy Commissiorers , 
who were earmarked for actual compliance with regard 10 
the fixing of the meeting at the Raj Bhawan . Ay cliscussed 
above, one of the material fact , to he allegod and proved 
by the petitioner was of holding of the meeting at the Raj 
Bhawan which was addressed by the Governor calling upon 
thr persons present to prort the respondent, 


The points raisot be counsel for the respondent are toing 
dorit with one by one . As atrendy held onder inte No. 2 
the office of the Government wag ostablished under the Cons 
titution and he is appointed hy the President who is the 
Contral Government and thus Governos would be in the 
service of the Central Covornment. The names of the 
to Deputy Commissioners of Hoshiarpur and Ropar are 
specifically mentioned in the relevant paragraphs of the 
election petition . They are described as memhers of the 
Indian Administrative Service ( L. A . S . ). That per se showe 
that they are in the service of the Government. 


The word " Gazette Officer" has not been defined in any 
stafute or rules . Thus, ordinary meaning is attached to this 
phras ie, the person whose appointment lg gazetted is 
treated as Gazetted Officer. The appointment , of the Gover 
oor aod the Deputy Commissioners are gazetted which fact 
is not disputed during Arguments . Thus, the Governor as 
well as the two Deputy Commissioners are held to be in 
service of the Government and are Gazetted Officers. It 
Was so alleged in the petition . Thus, on that account it 
cannot he said that full particulars are not mentioned in 
the election petition , 


It was alloged that no averment was mado in the election 
petition regarding the source of information about the com 
mission of corrupt practice by obtaining or procuring the 
help of the Governor. The contention of counsel for the 
respondent in this respect cannot be accepted . In the veri 
fication added to the election petition , the petitioner has 
specifically stated that his source of information was 
Dr. Kowal Krishad , Ex - M . L . A . It is immaterial if this 
information was not disclosed in other paragraphs of the 
clection petition 


Reading of section 12317 ) rend with section two of the 
Representation of the People Act. the petitioner is required 
to allege and prove the corrupt practice , as defined therein , 
codimitted either by the respondent or by his agent with 
his consent. The phraseology used in the clection petition 
way that the meeting which was held at the Raj Bhawan on 
Novemher 14 . 1989 way at the instance of the respondent 
or otherwise convened with the consent of the respondent 
for procuring support of the Governor in furtherance of 
his election . The words at the instance or with the 
consent of the respondent are conclusions which are to bo 
proved from the facts to he pleaded and proved . In the 
absence of plcading and proving of such facts which conld 
indicare consent of the respondent , it cannot be held that 
the respondent or his agent committed any corrupt practice . 
It is not the case plended that in the meeting itself the 
respondent consented to the support being procured by the 
Gavemor for him by addressing the persone present and 
calling uiron them to support the rescondent. Since the 
Allegation in the eleciion retition is that the meeting was 

called at the instance of the respondent, it is taken that it 
was earlier that the request for holding the secting was made 
hy the respondent elther directly or indirectly 1e either 
morting him personally or sending him a letter or through 
a messenger. Nothing was pleaded regarding the modo of 
making the request , in the absence of which obviously no 
evidence can be allowed to be produced on behalf of the 
petitioner in this respect . Likewise , it is not alleged as 
to how the Governor was acting us at agent of the res 
pondent, that is how that agency way created . Facts material 
on these aspects are vital to prove the corrupt practico 
alleged to have been committed by the respondent or h s 
Agent. In the absence of these material facts , the cause of 
cornipt practice cannot be tried . At the stago of avidence, 
Do inquiry can be conducted for fishing out evidence. In 
the case of Azhar Hussain decided by the Supreme Court , 
referred to above , the allegation was that sorvices of Shri 
Beg were procured in the commission of corrupt practice. 
In what manner the candidate obtained the services and 
what were the facts which went to show that it was with 
the consent of the candidate was not rleading in the elec 
tion petition . Thus , it was helt that essential fact , which 
clothe the petition with the cause of action were not pleaded . 
Tho Supieme cort again made similar observations in 
the case of Lalit Kishore Chaturved y. Jagdish Prasad 
Thada , 1990 ( 1 ) Speed Post Judgments 290 wherein the 


Rcading of the provisions of section 123( 7 ) and the 
ground of committing, corrist practice , it may be stated 
thnt the requirement of law is not that such help sought 
boing a corrupt practice must affect the result of tho olection , 
Rather , the true interpretation to that the help sonight was 
to he towards the furtherance of election prospects 1.c, it 
was not the completion of the object but only the direction 
towards the object was pointed out. It was therefore, not 
necessary for the petitioner to plead in what manner in 

fact alleged help sought by the respondent by committing 
corrupt practice affected the result . It was not necessary 
for the petitioner to plead that the person , prosent in the 
aid meeting, convened by the Governor on his call cither 
factually supported the respondent in proceeding votes or 
themselves voled in his favour , 


There is no force in the contention of the counsel for 
the respondent that it was recessary for the petitioner to 
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decision in Azhar Hussain s case ( supra ) was referred 10 
and it was observed as under , 


" Election , the mechanical guarantee of democracy and 

means to the end of the Governor by public opinlon 
responsive and responsible to the electorate , is bagi 
cally fouglit out on fair criticsm . Resorting to 
corrupt practice in it is subersive of democratic 
process . Impact of it is deep and wide spread , there 
foro, statutory compulsion visualisod by 83 (1 ) (b ) 
of the Act to set forth full particulars of such 
practice including names of persons, time and plnce , 
has been construed strictly and in absence of pre 
cise and specific pleading it has been held to render 
an Election petition infirm ." 


It is abserved as under : 
“ Undue influence is an inforence whiclı grises on facts 

plended and proved . More averment that appellant 
exercised undue fofluence in absence of precise 
facts , namely , the nature of such influenco , the 

persong on whom It was exercised and time und 
place of It , the pleadings in paragraphs ( i) and ( 1 ) 

ſell short of the requirement in law ." 
In view of the ratio of the decisions discussed atove , 
no manner of doubt is left that the pleading in the present 
C2180 is lacking in material facts to connect the respondent 
with the commission of corrupt practice. It is not a ques 
tion of supplying more particulars of the facts already 
mentioned by amendoront of the election petition as con 
templated under the law . It is a clear case of absence of 
the material facts in the pleadings , fe. no cause of action 
has been shown in the election petition which can be put 
to trial. 


In that case the question related to issuing of u leaflet by 
the candidate involving corrupt practice as defined in section 
123 ( 4 ) of the Representation of the People Act. The allega 
tion was that the facts stated in the leaflet were false . The 
Supreme Court observed as under : 


For the roasons recorded above , this election petition is 
dismissed with costs . 
May 16, 1990 . 


" Morely pleading false , more statement of law than fact, 

without nocessary factual foundation could not be 
said to give rise to any triable issue. " 


Further question for consideration in that case was regard 
ing the undue influcnce or direct or indirect interference by the 
candidato or his agent with his consent with free exerciso 
of eloctrorate right was ( P , 21) raised 


A . L . BAHRI, Judge 
True Copy 
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